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(1) Where the state statute under which an alien has been convicted
is divisible, neaning it enconpasses offenses that constitute
crimes of violence as defined under 18 U S.C § 16 (1994) and
of fenses that do not, it is necessary to look to the record of
conviction, and to other docunments adnmissible as evidence in
proving a crimnal conviction, to determ ne whether the specific
of fense of which the alien was convicted constitutes an aggravat ed
felony as defined in section 101(a)(43)(F) of the Imm gration and
Nationality Act, 8 U S.C. 8§ 1101(a)(43)(F) (Supp. Il 1996).

(2) For purposes of determ ning whether an offense is a crinme of
violence as defined in 18 U S. C. § 16(b), it is necessary to
exam ne the crimnal conduct required for conviction, rather than
the consequence of the crime, to find if the offense, by its
nature, involves “a substantial risk that physical force against
the person or property of another may be used in the course of
committing the offense.”

(3) To find that a crimnal offense is a crinme of violence under 18
US. C § 16(b), a causal link between the potential for harm and
the “substantial risk” of “physical force” being used nust be
present. Matter of Magall anes, InterimDecision 3341 (Bl A 1998),
clarified.

(4) An alien convicted of crimnally negligent child abuse under
sections 18-6-401(1) and (7) of the Colorado Revised Statutes,
whose negligence in | eaving his stepson al one in a bat htub resulted
in the child s death, was not convicted of a crine of violence
under 18 U.S.C. 8§ 16(b) because there was not “substantial risk
t hat physical force” would be used in the conmi ssion of the crine.

Lane McFee, Esquire, Denver, Colorado, for respondent
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HEI LMAN, Board Menber:

The respondent tinmely appeals the I nmgrati on Judge’ s May 13, 1997,
deci sion finding himdeportable under section 241(a)(2)(A)(iii) of
the Immgration and Nationality Act, 8 U S C 1251(a)(2)(A)(iii)
(1994), as an alien convicted of an aggravated fel ony, and ordering
hi m deported. The appeal will be sustained and the deportation
proceedi ngs will be term nated.

. BACKGROUND

The respondent, a native and citizen of Great Britain, entered the
United States as a | awful permanent resident on June 13, 1970. On
March 10, 1982, the respondent was convicted in the County Court, El
Paso County, Colorado, of shoplifting, in violation of section
18- 4-401 of the Col orado Revised Statutes.

On Cctober 19, 1990, the respondent was convicted in the District
Court, El Paso County, Col orado, of crimnally negligent child abuse
pursuant to sections 18-6-401(1) and (7)(a)(ll1) of the Col orado
Revi sed Statutes. The record reveals that the respondent’s stepson
was accidentally killed as a result of the respondent’s negligence.
The presentence investigation report states that the respondent
decided to bathe his stepson before changing his diapers. The
respondent ran a bath of approximately 4-5 inches of water and | eft
his stepson unattended in the bathtub while tending to his younger
daughter in another room \Wen the respondent returned he found
that his stepson had drowned in the bathtub. The coroner rul ed the
respondent’s stepson’s death accidental. The respondent, however,
was charged with and convicted of criminally negligent child abuse,
for which he was sentenced to a termof inprisonnent of 4 years.

The I nmgration and Naturalization Service initially charged the
respondent with deportability under section 241(a)(2)(A)(ii) of the
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Act for having committed two crinmes involving noral turpitude not
arising out of a single scheme of crimnal msconduct. On
February 21, 1997, based upon the respondent’s crimnally negligent
child abuse conviction, the Service filed additional charges of
deportability. The Service alleged that the respondent had been
convicted of an aggravated felony, to wit, a crinme of violence for
which the term of inprisonnent inposed was at |east 1 year

In his witten decision the Inmmgration Judge determ ned that the
respondent’s conviction for crimnally negligent child abuse was not
a crime involving noral turpitude. Thus, the Inmmgration Judge did
not sustain the Service's charge of deportability under section
241(a)(2) (A (ii) of the Act. However, citing United States v.
O Neal, 937 F.2d 1369 (9th Cr. 1990), and United States v. Leeper
964 F.2d 751 (8th Cir. 1992), the Immgration Judge found that the
respondent’s part in the wunintentional death of his stepson
constituted a “crinme of violence” for purposes of 18 U S. C. § 16
(1994). The Inmgration Judge determned that the respondent’s
conviction was sufficient to show that violence would be present,
even if the perpetrator did not act intentionally and even if
physi cal aggressi on was not enpl oyed.

1. | SSUE

Nei t her party has appeal ed the | mm grati on Judge’ s concl usi on t hat
the charge under section 241(a)(2)(A)(ii) of the Act relating to
crimes involving noral turpitude was not sustained. Therefore the
only issue before us is whether the offense of criminally negligent
child abuse pursuant to sections 18-6-401(1) and (7)(a)(ll) of the
Col orado Revised Statutes is an aggravated fel ony as defined under
section 101(a)(43)(F) of the Act, 8 U.S.C. 8§ 1101(a)(43)(F) (1994),
as amended by the Illegal Imrigration and Immgration Reform and
I mmi grant Responsibility Act of 1996, Division Cof Pub. L. No. 104-
208, § 321(a)(3), 110 Stat. 3009-546, 3009-627 (“IIRIRA").

[11. THE RESPONDENT” S POSI TI ON ON APPEAL

It is the respondent’s position that his conviction is not for an
aggravated felony as that term is defined under the Act. The
respondent, through counsel, argues that the offense of crimnally
negligent child abuse |acks the mninmm “reckless” intent to be
considered a crinme of violence under section 101(a)(43)(F) of the
Act . The respondent asserts that the rule of lenity should be
applied as a result of the compelling mtigating factua
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ci rcunmst ances surrounding this case. He further maintains that
application of the statutory amendnments to section 101(a)(43)(F) of
the Act would violate his right to due process. Lastly, the

respondent argues that the retroactive application of these
anendnments is in violation of the statutory |anguage.

V. THE SERVICE S PCSI TI ON ON APPEAL

It is the Service’'s position on appeal that the respondent’s
convi ction pursuant to sections 18-6-401(1) and (7)(a)(ll) of the
Col orado Revised Statutes is a conviction for an aggravated fel ony
under the Act. The Service argues that the offense of crimnally
negligent child abuse under Colorado lawis a crine of violence as
described in section 101(a)(43)(F) of the Act, irrespective of the
crimnal intent of the respondent. Lastly, the Service argues that
the United States Court of Appeals for the Tenth Circuit, where this
case arises, in United States v. Farnsworth, 92 F.3d 1001 (10th

Cr.), cert. denied, Uus _ , 117 S. C. 596 (1996), and United
States v. Gacnik, 50 F.3d 848 (10th Cr. 1995), has already
determ ned that crimnally negligent homicide is a crime of
vi ol ence.

V. ANALYSI S

We note at the outset that the definition of an aggravated fel ony,
as set forth at section 101(a)(43) of the Act, has been subject to
many amendnents since its introductioninto the Act in 1988. It was
nmost recently amended by section 321(a)(3) of the IIRIRA which
decreased the term of inprisonment required from?5 years to “at
| east 1 year.” Section 321(c) of the IITRIRA, 110 Stat. at 3009-628,
provi des that the “anmendments made by this section shall apply to
actions taken on or after the date of the enactnment of this Act,
regardl ess of when the conviction occurred.” I nasmuch as this
Board’'s consideration of this appeal constitutes an “action,” the
respondent is subject to this current definition. See Matter of
Batista, InterimDecision 3321 (BIA 1997).

A, Crines of Violence as Defined Under 18 U. S.C. 8§16

Section 101(a)(43)(F) of the Act includes in the definition of an
aggravated felony “a crine of violence (as defined in section 16 of
title 18, United States Code, but not including a purely politica
of fense) for which the term of inprisonment inposed (regardl ess of
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any suspension of such inprisonnent) [is] at least 1 year.” See
Matter of S-S-, Interim Decision 3317 (Bl A 1997).

The term “crine of violence” is defined at 18 U S C. 8§ 16 as
foll ows:

(a) an offense that has as an el enent the use, attenpted
use, or threatened use of physical force against the person
or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person or property of another nmay be used in
the course of conmtting the offense.

Det ermi ni ng whether a conviction is for a crinme of violence involves a
two-step test. For a particular offense to be a “crinme of violence” under
18 U.S.C. § 16(a), the elenents of the of fense nust be such that physica
force is an element of the crinme. Alternatively, in determ ning whether
an offense is a crime of violence under 18 U S.C. § 16(b), this Board
applies the “generic” or “categorical” approach. In other words, analysis
under this section “requires that the offense be a felony; and, if it is,
that the ‘nature of the crinme—as el uci dated by the generic el enents of the
of fense—+s such that its conmm ssion would ordinarily present a risk that
physi cal force would be used against the person or property of another’
irrespective of whether the risk develops or harm actually occurs.”
Matter of Alcantar, 20 I &N Dec. 801, 812 (BI A 1994) (quoting United States
V. Marzullo, 780 F. Supp. 658, 662 (WD. M. 1991)); see also United
States v. Jackson, 986 F.2d 312 (9th Cr. 1993); United States v. Shernman
928 F.2d 324 (9th Cr.), cert. denied, 502 U. S. 842 (1991). The reason
for this approach is clear: either a crine is violent “by its nature” or
it isnot. 18 U S.C. 8 16(b). It cannot be a crime of violence “by its
nature” in some cases, but not in others.

Citing language in Matter of Al cantar, supra, the respondent argues that
there is a “reckless” intent requirenment to section 101(a)(43)(F) of the
Act and 18 U.S. C § 16. The Service responds to this argunent by
requesting that the Board either nmake a “child victini exception to the
intent requirenents cited in Matter of Alcantar or find that the “reckl ess
intent” language in that case is dicta. W need not address this issue.
We find that regardless of the respondent’s intent, his of fense does not
constitute a crime of violence as defined in section 101(a)(43)(F) of the
Act .

B. Application of 18 U.S.C. § 16(a)
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The respondent was sentenced to 4 years’ inprisonnment for his child abuse
conviction. Therefore, the only issue is whether the respondent’s of fense
falls within the definition of a “crine of violence” found at 18 U S.C
§ 16.

The respondent was convi cted of crimnally negligent child abuse pursuant
to sections 18-6-401(1) and (7)(a)(11) of the Col orado Revi sed Statutes.
Under Col orado law, a person is guilty of committing child abuse “if he
causes an injury to a child s life or health or permts a child to be
unreasonably placed in a situation which poses a threat of injury to the
child s Ilife or health.” Colo. Rev. Stat. § 18-6-401(1) (1990). Such an
offense is a class 3 felony when “a person acts with crimnal negligence
and the child abuse results in death to the child.” Colo. Rev. Stat.
§ 18-6-401(7)(a)(11) (1990). Under Colorado law a person acts wth
crimnal negligence when, “through a gross deviation fromthe standard of
care that a reasonable person would exercise, he fails to perceive a
substantial and unjustifiable risk that a result will occur or that a
ci rcunstance exists.” Colo. Rev. Stat. § 18-1-501(3) (1990).

W note that the statute under which the respondent was convicted is
divisible, neaning it enconpasses offenses that include as an el emrent the
use, attenpted use, or threatened use of physical force against the person
or property of another, as well as offenses that do not. See Matter of
Teixeira, Interim Decision 3273 (BIA 1996) (applying a divisibility
analysis to firearns offenses); Matter of Short, 20 I&N Dec. 136 (BIA
1989) (same analysis as to crines involving noral turpitude); Mtter of
Mena, 17 1 &N Dec. 38 (BIA 1979) (sane analysis as to controll ed substance
of f enses).

VWhere a statute under which an alien was convicted is divisible, we |ook
to the record of conviction, and to ot her docunents adm ssi bl e as evi dence
in proving a crimnal conviction, to determne whether the specific
offense of which the alien was convicted will sustain a ground of
deportability under section 241(a)(2)(A)(iii) of the Act. This approach
does not involve an inquiry into facts previously presented and tried
Instead the focus is on the elenents required to sustain the conviction
See Matter of Pichardo, Interim Decision 3275 (BIA 1996).

A review of the conviction record establishes that the respondent was
convicted of negligence resulting in the death of his stepson. The fact
that the respondent was convicted of acting with crimnal negligence
supports the conclusion that he was convicted of that part of the statute
which made it an offense to “pernmit [his stepson] to be unreasonably
placed in a situation which pose[d] a threat of injury to [the] child s
life,” rather than the part prohibiting a person from causing an injury.
Colo. Rev. Stat. 8§ 18-6-401(1). The respondent was negligent by deviating
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“fromthe standard of care that a reasonabl e person woul d exercise,” thus
failing to “perceive a substantial and unjustifiable risk” that a result
woul d occur or that a particular circunstance existed. Colo. Rev. Stat.
§ 18-1-501(3). Nothing in this crimnal negligence definition under the
Col orado statute includes as an elenent the use, attenpted use, or
threatened use of physical force against the person or property of
anot her. Accordingly, the respondent’s conviction does not satisfy the
test set forth at 18 U S.C. § 16(a). See Matter of Madrigal, Interim
Deci sion 3274 (BIA 1996). Thus, the remaining issue is whether the
conviction satisfies the test articulated at 18 U S.C. § 16(b).

C. Application of 18 U.S.C. § 16(h)

Al t hough the Col orado “cri m nal negligence” provision does not require
the use or attenpted or threatened use of force, it does require that
there be a “substantial and unjustifiable risk” that a proscribed result
will occur. In this respect, it tracks parallel l|anguage in 18 U S.C
8§ 16(b). We must therefore look to the substantive provisions of the
Col orado child abuse statute to determne whether the respondent’s
conviction brings himwithin § 16(b) of the “crine of violence” statute.
Section 18-6-401 of the Col orado Revi sed Statutes contains of fenses t hat
by their nature may or may not involve “a substantial risk that physica
force agai nst the person or property of another may be used in the course
of conmtting the offense.” 18 U S.C. § 16(b). Thus, we find that
section 18-6-401, in relation to the definition at 8 16(b), is also
di vi si bl e.

Unlike 8 16(a), a “generic” or “categorical” approach is required to
determine if a crimnal offense is a crine of violence as defined by 18
US. C 8§ 16(b). The statute’'s divisibility renders the generic el ements
of which the respondent was convicted unclear. In cases such as this,
where the statute enconpasses a wi de range of behaviors that may or may
not result in inmgration consequences under the Act, the categorical
approach allows a court to go beyond the nere fact of conviction. See
United States v. Taylor, 495 U S. 575 (1990). We therefore | ook to the
record of conviction in order to resolve patent anbiguity caused by a
broad state statute. See United States v. Taylor, supra, at 602. This
met hod of dealing with such statutes is consistent with our treatnent of
“divisible” statutes. See Vue v. INS, 92 F.3d 696, 701 (8th Gr. 1996).
In fact, the Board' s divisibility analysis is identical to how the
federal courts have applied the categorical approach to divisible
statutes. Consequently, we adopt the divisibility analysis set forth in
Matter of Teixeira, supra, in applying 18 U S.C. § 16(b) to divisible
crimnal statutes. W reiterate that this approach does not involve an
inquiry into facts previously presented and tried. |nstead we focus only
on the facts necessarily decided by the prior conviction. See United

7
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States v. Kirksey, 138 F. 3d 120, 125 (4th Cir.), cert. denied, u. S
, 119 S. . 122 (1998).

As noted above, exam nation of the record of conviction establishes
that the respondent was convicted of acting with crim nal negligence by
permtting his stepson “to be unreasonably placed in a situation which
posed a threat of injury to the child s life or health” in violation of
section 18-6-401(1) of the Col orado Revised Statutes. The respondent’s
crimnal negligence resulted in the accidental drowning death of his
st epson.

Upon this record we cannot find that the respondent was convicted of a
“crime of violence” as defined by 18 U.S.C. § 16(b). Analysis of the
conviction record shows that the respondent was convicted of failing to
exerci se a reasonabl e standard of care in recognizing a substanti al and
unjustifiable risk resulting in his stepson’s death. The basis for the
respondent’s crimnal liability was his failure to recognize an
unjustifiable risk by permtting his stepson to be left alone in a
partially filled bathtub. See People v. Mann, 646 P.2d 352, 355-56
(Colo. 1982) (holding that inaction will sustain a conviction for
crimnally negligent child abuse under section 18-6-401 of the Col orado
Revi sed Statutes). That portion of 8§ 18-6-401 which crimnalizes the act
of permitting “a child to be unreasonably placed in a situation which
poses a threat” does not involve a substantial risk that the respondent
wi || use physical force during the comm ssion of the offense. No force
or violence is necessary. Instead, only an act of omi ssion is required
for a conviction under this portion of the state crimnal statute.
Consequently, we find that by its nature the respondent’s offense is not
a crime of violence, as required for conviction under 18 U.S.C. § 16(b).
See generally United States v. Parson, 955 F.2d 858, 866 (3d G r. 1992).

In light of our decisionin this case, we reject the Service’ s argunent
that United States v. Gacnik, supra, and United States v. Farnsworth,
supra, require us to find that the respondent was convicted of a “crine

of violence.” Both Gacnik and Farnsworth interpret the anended United
States Sentencing Guidelines in US S G § 4B1.2(1)(ii), which relies
upon the “serious potential risk of physical injury ” in defining a crine

of violence. See 18 U S.C. A ch. 4, 8§ 4B1.2(1)(ii) (West 1996). These
Sentencing @Quidelines do not require the “physical force” that is
required in defining crines of violence under 18 U.S.C. § 16. In Matter
of Magal |l anes, InterimDecision 3341 (Bl A 1998), this Board held that the
potential for “harnf is determnative in finding a crimnal offense a
crime of violence under 18 U.S.C. 8§ 16(b). The Service therefore argues
that the Tenth Crcuit, where this case arises, has already determ ned
that a conviction for crimnally negligent homicide is a crime of
viol ence in Gacnik and Farnsworth. W disagree.
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At first blush, the difference in phrasing between 18 U S.C. § 16 and
US S.G 84B1.2(1)(ii) appears trivial because npbst physical injury or
harmconmes fromthe use of physical force. However, “the use of physica
force” is an act conmitted by a crimnal defendant, while the “risk of
physical injury” is a consequence of the defendant’s acts. Therefore,
al t hough a parent who negligently |eaves a young child unattended near
a body of water may risk serious “injury” to the child, there is no risk
that “force” will be used in the conm ssion of the offense. See United
States v. Parsons, supra. The distinction between these two sections was
made by this Board in Matter of Al cantar, where we noted that the extent
of any perm ssible anal ogy between § 16, which enploys a use of force
analysis, and the current definition of a “crine of violence” at
8§ 4B1.2(1) of the Sentencing Quidelines, or of a violent felony at 18
US. C § 924(e)(2)(B), which uses a risk of injury analysis, nust be
careful toreflect their differences. See Matter of A cantar, supra, at
806 n. 3.

It is inportant to note that neither the conclusion nor the reasoning
of Matter of WMagall anes has been changed by our holding in this case
We do, however, clarify our decision in that case.

Crimnal offenses that carry the substantial risk that force will be
used al so share the potential to result in harm See United States v.
Gonzal ez- Lopez, 911 F.2d 542, 547 (11th G r. 1990), cert. denied, 500
U S. 933 (1991); Matter of Magall anes, supra. However, crim nal offenses
that have the potential for harmdo not always share a substantial risk
that force will be used. Wthout a causal |ink between the harmand the
use of force, a crimnal offense cannot be identified as a crinme of
vi ol ence under 18 U.S.C. § 16(b). Qur decision in Matter of Magall anes,
supra, established that driving under the influence involves a
substantial risk that a driver will injure soneone in an accident. The
risk of injury in that case was directly related to the substantial risk
that the driver, while operating his notor vehicle, would use physica
force to cause the injury. See id. at 4-5. Like our holding in this
case, the focus in Mugallanes was on the conduct required for a
conviction, i.e. the risk of force, rather than the consequences or harm
resulting from the crine. See Matter of Magallanes, supra, at 6
(applying the 18 U S.C 8§ 16(b) test to the conduct required for a
convi ction under sections 28-692(a)(1l) or 28-697(a)(1) of the Arizona
Revi sed Statutes Annotated). Therefore, despite the risk of “harnt
| anguage, Matter of Magall anes turned on the question whether there was
a substantial risk of “physical force” being used against people or

property.

As noted above, the Tenth Circuit in United States v. Gacnik, supra
and United States v. Farnsworth, supra, relied upon the “potential risk

9
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of physical injury” |anguage under the anended section 4B1.2(1) of the
Sent enci ng Qui del i nes. This risk of injury analysis at US S G
8§ 4B1.2(1) may at tinmes be useful ininterpreting 8 U S.C. § 16(b). See
Matter of Magall anes, supra (using federal court cases interpreting the
anended 8§ 4Bl1.2 to establish that driving under the influence vastly
i ncreases the probability that the driver will injure someone in an
accident). Nonetheless, the Gacnik and Farnsworth cases do not support
the Service’s assertions that the respondent was convicted of a crine of
violence in this case. There is nothing in either of those cases, or in
the record on appeal, linking the potential for “injury” to the risk of
“force” being used against the person or property of another in the
conmmi ssion of a crinme under sections 18-6-401(1) and (7)(a)(l1) of the
Col orado Revised Statutes. Accordingly, we find that the concl usions
reached in Gacnik and Farnsworth are i napposite to this case.

V. CONCLUSI ON

The respondent argues on appeal that the Immgration Judge erred in
finding himdeportabl e under section 241(a)(2)(A)(iii) of the Act. W
agr ee. The statute under which the respondent was convicted is
divisible; it enconpasses offenses that constitute crinmes of violence as
defined under section 101(a)(43)(F) of the Act, as well as offenses that
do not. An examination of the respondent's record of conviction
establishes that his offense is not a crinme of violence under the Act.
Therefore, the Service has not established by clear, unequivocal, and
convi nci ng evi dence that the respondent is deportabl e pursuant to section
241(a)(2) (A (iii) of the Act. See Wodby v. INS, 385 U S 276 (1966).
Accordingly, the respondent’'s appeal fromthe I mm gration Judge's findi ng
of deportability will be sustained and the deportati on proceedi ngs will
be term nated.

ORDER: The respondent’s appeal is sustained and the deportation
proceedi ngs are term nated.
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